How EU judges ignored the Danish deal 79 times

Summary

1 After Denmark rejected the Maastricht Treaty in 1992, the EU did a deal with Denmark
and promised it that EU citizenship would not replace national citizenship and that
national law alone would settle whether a person possessed national citizenship.

1 Number 10 is now planning to use the Danish model in its renegotiation, saying it will be
‘legally-binding’.

1 But EU judges have shown that they will overrule any such deal by completely ignoring
the agreement the EU struck with Denmark on 79 separate occasions, including by:

- declaring in 2001 that EU citizenship ‘is destined to be the fundamental status of
nationals of the Member States’;

- ruling in 2002 that the ECJ can take control over the surnames that national
citizens were allowed to be given;

- ruling in 2010 that countries cannot automatically strip immigrants of national
citizenship - even when they obtained it fraudulently;

- ruling in 2014 that the UK cannot require family members of EU citizens coming to
the UK to have aresidence permitissued by UK authorities. Instead, they ruled that
anyone should be entitled to enter the UK with a permit from any EU state, despite
the fact that the UK’s High Court had found the forgery of such permits was
‘systemic’.

All of these rulings were in direct breach of the Danish deal.

*

The 1992 Danish deal with EU after referendum rejects the Maastricht Treaty

After Danish voters narrowly rejected the Maastricht Treaty in a June 1992 referendum, the EU
made certain promises to Denmark which convinced its citizens to endorse the Treaty in a second
referendum. At the Edinburgh European Council in December 1992, EU Heads of Government
issued a supposedly legally binding Decision on the Danish question. This included a guarantee
that the provisions on EU citizenship in the Maastricht Treaty:

do not in any way take the place of national citizenship. The question whether an
individual possesses the nationality of a Member State will be settled solely by
reference to the national law of the member state concerned.

' ‘Decision concerning certain problems raised by Denmark on the Treaty on European Union’, (December 1992), p. 57, Section A
<http://www.europarl.europa.eu/summits/edinburgh/b1_en.pdf>.



Downing Street says that it will use the same model for its renegotiation

The Government has strongly relied on the guarantees given to Denmark in 1992 as evidence that
it can secure ‘legally binding and irreversible’ changes to the UK'’s terms of EU membership before
the referendum. In a briefing against Vote Leave of 11 November 2015, Downing Street claimed
that ‘the 1992 Edinburgh Agreement, which the Danish government secured, proves the opposite;
it gave Denmark opt-outs that were legally-binding. Twenty three years later these opt-outs still
hold.”? In his letter to the President of the European Council, Donald Tusk, the previous day, the
Prime Minister stated that ‘with the protocols and other instruments agreed for Denmark ... the EU
was able to arrive at a settlement, which worked for each country.”

In fact, the 1992 Decision has not deterred the ECJ from attempting to establish the primacy of EU
citizenship over national identities, as it pushes for political union.* The ECJ has found that EU
citizenship is an increasingly potent mechanism for it to override member states’ power to control
national citizenship and to make public policy, in breach of the Danish deal.?

EU judges rip up Danish deal 79 times over

In a judgment in September 2001, the ECJ declared that ‘Union citizenship is destined to be the
fundamental status of nationals of the Member States’.° In a stroke, and without any democratic
mandate, the ECJ said that it was the destiny of every Danish national that his or her fundamental
identity would be as an EU citizen. They have then gone on to use this to strike down national
legislation in a number of controversial areas such as border controls, visa controls and benefit
entitlements. They have overruled the deal with Denmark on 79 occasions in total. The relevant
excerpts from the court’s judgments and opinions of its Advocates General are provided in the
Annex.

In 2010, the ECJ ruled that the deprivation of national citizenship by a member state raises
questions of EU law. It stated that ‘member states must, when exercising their powers in the sphere
of nationality, have due regard to European Union law’” A member state may no longer, for
example, apply an automatic policy of depriving national citizenship from those who acquired that
status fraudulently. The ECJ was referred to the 1992 Agreement with Denmark but nevertheless
chose toignoreiit.®

The ECJ's decision to make it more difficult for member states to strip citizenship from their
nationals will have major implications for Government policy. In 2014, Parliament gave the Home
Secretary the power to strip British citizenship from naturalised citizens who conduct themselves
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in a fashion that is ‘seriously prejudicial to the vital interests’ of the UK, if they could acquire
citizenship from another state.® The ECJ’s growing control over decisions to deprive persons of
national citizenship will fetter this new power to protect the UK's ‘vital interests’.

The ECJ has also used EU citizenship to transfer further control from the member states to the EU.
Using the formula that EU citizenship is destined to be ‘the fundamental status’ of British citizens,
the ECJ has made a series of highly significant rulings:

T

Preventing member states removing convicted criminals: In 2004, the ECJ held that member
states could not automatically expel EU citizens convicted of offences and sentenced to a term
of imprisonment of at least two years. It stated that member states cannot even have a
presumption that those convicted of specified offences are dangerous and should be removed.
The ECJ invoked its claim that EU citizenship was the ‘fundamental status of nationals of the
Member States’ to justify its decision.

Allowing illegal immigrants to remain: In 2011, the ECJ decided that third country nationals
who had entered an EU member state unlawfully could not be removed because their children
had EU citizenship. The ECJ recalled that ‘citizenship of the Union is intended to be the
fundamental status of nationals of the Member States’."

Requiring social security to be paid to EU migrants: In 2012, the ECJ issued a highly significant
ruling on entitlements to an unemployment allowance given to school leavers to help them
find work. The Belgian authorities refused to grant a French national the allowance because she
had not completed six years’ studies in Belgium. The ECJ stated that this condition was illegal
and inconsistent with ‘the fundamental status’ of EU citizenship.'? This suggests the ECJ could
strike down any requirement agreed by EU leaders that the UK will not have to pay in-work
benefits to migrants during their first four years in the UK.

Undermining the UK’s border controls: In 2014, the ECJ ruled that the UK could not require
family members of EU citizens coming to the UK to have a residence permit issued by UK
authorities. Instead, such persons are entitled to enter the UK with a permit from an EU state,
despite the fact that the High Court had found the forgery of such permits was ‘systemic’. The
ECJ used its claim that ‘citizenship of the Union is intended to be the fundamental status of
nationals of the Member States’ to reach its conclusions.'

Expanding prisoner voting rights: In October 2015, the ECJ ruled that the EU’s Charter of
Fundamental Rights contains a right to vote in elections to the European Parliament.™ Experts
confirmed the ruling had weakened the UK’s ban on all convicted prisoners voting in all
elections.” The Advocate General, whose opinion the ECJ followed, stated that ‘the status of
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citizenship of the Union has made significant progress with regard to the fact that it is “destined
to be the fundamental status of nationals of the Member States™.'®

More significantly, the ECJ has allowed national citizens to invoke the concept of EU citizenship
against their own governments even where there is no element of free movement.” The
consequence is to transform EU citizenship from a status to be invoked when nationals of one
member state live or reside in another into a tool for the ECJ to manage the relationships between
national government and their own citizens. In 2010, Advocate General Sharpston said the ECJ's
assertions about EU citizenship were ‘of similar significance’ to the ECJ’s invention of the doctrine
of the supremacy of EU law in the 1960s.'®

The ECJ is also using the concept of EU citizenship to micromanage the activities of national
governments in seemingly arcane or minor fields of policy. For example, it has relied on the
concept, and its supposed ‘fundamental status’, to declare that national laws regulating
permissible surnames raise questions of EU law for the ECJ." It has stated that:

Although ... the rules governing a person's surname are matters coming within the
competence of the Member States, [they] must none the less, when exercising that
competence, comply with [EU] law.?

For example, in 2008, the ECJ said that Germany’s ban on a child having the double-barrelled
surname ‘Grunkin-Paul” was illegal under EU law.?' In 2002, it said that Belgium could not stop
people changing their surnames from ‘Garcia Avello’ to ‘Garcia Weber'.>2

The reaction of British courts

The ECJ's claim, that decisions by the UK to deprive persons of British nationality raise questions of
EU law, is at such variance with the wording of the Treaties that both the Court of Appeal and UK
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